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Can a Roth IRA be a Shareholder in an S 
Corporation?
-by Neil E. Harl*  
 Initially, as enacted in 1958,1 trusts could not be shareholders in an S corporation.2 In a 
series of enactments beginning in 1982, several different types of trusts were authorized to 
hold stock in an S corporation including grantor trusts,3 grantor trusts that continue to hold 
stock after death of the deemed owner for up to two years,4 testamentary trusts for up to 
two years,5 voting trusts,6 electing small business trusts7 and, in the case of a corporation 
which is a bank, “. . . a trust which constitutes an individual retirement account under section 
408(a), including one designated as a Roth IRA under section 408A, but only to the extent 
of the stock held by such trust in such bank or company . . . .”8 In addition, under a special 
rule,	a	“Qualified	Subchapter	S	Trust”	can	hold	stock	in	an	S	corporation	by	election	with	
the trust treated as a grantor trust.9
But what about IRAs or Roth IRAs that do not hold S corporation bank stock?
  Even though S corporation banks were permitted to have individual retirement accounts 
and Roth IRAs as shareholders,10 for bank stock held by the IRAs as of October 22, 2004,11 
the position of the Congress (and the Internal Revenue Service) has been that IRAs otherwise 
could not own stock of an S corporation.12 Now, the Tax Court has agreed in holding that a 
Roth IRA is not an eligible S corporation shareholder13 which caused the S corporation to 
be taxable as a C corporation in the year the stock ownership passed to the Roth IRA. It is 
important to note that the opinion was agreed to by 12 judges with four dissenting. Five of 
the majority judges signed a concurring opinion. Thus, the Tax Court, in a full Tax Court 
decision, was divided.14
 The taxpayer made two arguments in support of IRA and Roth IRA ownership of S 
corporation stock other than banks.15  First, the taxpayer argued that S corporation stock can 
be held by a custodial account for a disabled person or by a custodian under the Uniform 
Gifts to Minors Act (or the Uniform Transfers to Minors Act) and is treated as held by the 
disabled person or child.16 The taxpayer argued that the regulations17 provide that “. . . 
[t]he person for whom stock of a corporation is held by a nominee, guardian, custodian, or 
an agent is considered to be the shareholder of the corporation . . . “ The taxpayer’s other 
argument	was	that	an	IRA	is	essentially	a	grantor	trust	that	qualifies	as	an	S	corporation	
shareholder under the statute.18
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(Matthew Bender 2009 ed.).
 3 I.R.C. § 1361(c)(2)(A)(i).
 4 I.R.C. § 1361(c)(2)(ii).
 5 I.R.C. § 1361(c)(2)(iii).
 6 I.R.C. § 1361(c)(2)(iv).
 7 I.R.C. § 1361(c)(2)(v).
 8 I.R.C. § 1361(c)(2)(vi) (emphasis added).
 9 I.R.C. § 1361(d), (c)(i).
 10 I.R.C. § 1361(c)(2)(vi).
 11 Pub. L. No. 108-357, § 233(a).
 12 Rev. Rul.  92-73, 1992-2  C.B. 356 (trust qualifying as an 
IRA is not a permitted shareholder of an S corporation).
 13 Taproot Administrative Services, Inc. v. Comm’r, 133 T.C. 
No. 9 (2009).
 14  Id.
 15  Id.
 16 Rev. Rul. 66-266, 1966-2 C.B. 356; Ltr. Rul. 8505028, 
November 4, 1985.
 17 Treas. Reg. § 1.1361-1(e)(1).
 18 I.R.C. § 1361(c)(2)(A)(i).
 19 Rev. Rul. 66-266, 1966-2 C.B. 356.
 20 Ltr. Rul. 8505028, November 4, 1985.
 21 I.R.C. § 1361(c)(2)(A), (d).
 22 Rev. Rul. 92-73, 1992-2 C.B. 224.
 23 I.R.C. §§ 671-679).
 24 Rev. Rul. 92-73, 1992-2 C.B. 224.
 25 E.g., Ltr. Rul. 200915020, December 19, 2008.
 26 H. Rep. 108-548 (Part 1), at 129 (2004).
 27  Id.
 28 S. 996, 111th Cong., 1st Sess., § 6(a) (2009). See Taproot 
Administrative Services, Inc. v. Comm’r, 133 T.C. No. 9 (2009), 
footnote 25.
 29 S. 3063, 110th Cong., 2d Sess. § 6(a) (2008); S. 3838, 109th 
Cong., 2d Sess. § 102(a) (2006).
 30  133 T.C. No. 9 (2009).
 31  Id., footnote 3 of the dissenting opinion.
 The Internal Revenue Service argued, in response, that an IRA 
custodial account is very different from the custodial accounts 
that were the subjects of the 1966 Revenue Ruling19 and the 
private letter ruling cited by the taxpayer.20 Basically, the IRS 
argued	that	the	beneficiary	of	an	IRA	is	not	taxed	currently	on	the	
IRA’s	share	of	the	S	corporation’s	income	but	the	beneficiaries	
of	the	types	of	trusts	that	are	made	specifically	eligible	to	hold	
S corporation stock21 are taxed currently on the trust’s share of 
S corporation income. Moreover, the IRS had made it clear in a 
1992 Revenue Ruling22 that a trust qualifying as an IRA is not 
a permitted shareholder of an S corporation. 
 The Tax Court noted, as a technical matter, that IRAs and 
Roth IRAs are not governed by the grantor trust provisions of 
the Internal Revenue Code23 and IRS has consistently applied its 
1992 Revenue Ruling24 in a series of letter rulings.25 Moreover, 
and more fundamentally, the Tax Court concluded that there is 
no indication that Congress ever intended to allow IRAs to own 
S corporation stock other than bank stock.26 The House Report 
states that “under present law, an IRA cannot be a shareholder 
of an S corporation.”27
Bills introduced in the Congress
 In a footnote, the majority opinion stated that, on May 7, 
2009, a bill was introduced in the U.S. Senate that would have 
expanded S corporation stock ownership eligibility to include 
all traditional IRAs and Roth IRAs.28 The same proposal 
was introduced in the Senate in each of the two preceding 
Congresses.29 None of the bills has passed and been signed into 
law, however.
Widespread belief that IRAs and Roth IRAs could hold S 
corporation stock
 The Tax Court dissenting opinion noted that Taproot 
Administrative Services, Inc. v. Commissioner30 and its 
companion cases “. . . are only a few of nearly a hundred pending 
before the Court.”31 The belief that IRAs and Roth IRAs could 
hold stock in an S corporation has been widespread. 
 An appeal from the sharply divided Tax Court decision seems 
likely. 
 ENDNOTES
 1 Technical Amendments Act of 1958, Pub. L. No. 85-866, § 
64, 72  Stat. 1650 (1958).
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